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I MUST-CARRY BACKGROUND
In the United States, cable television operatorsT P F 1 FP T bear a statutory obligation to reserve up to one-third of their channel capacity for the compulsory carriage of significantly viewed local, terrestrial broadcast T * Professor of Telecommunications, 102 Carnegie Building, Pennsylvania State University, University Park, Pennsylvania 16802. e-mail: rmf5@psu.edu T Rob Frieden serves as Pioneers Chair and Professor of Telecommunications and Law at Penn State University. He also provides legal, management and market forecasting consultancy services and has written several books, published dozens of articles in academic journals and provided commentary in a variety of trade periodicals. Professor Frieden updates a major treatise on broadband and cable television and has presented papers and moderated sessions at the ITU's last four World Telecom Forums. Professor Frieden holds a B.A., with distinction, from the University of Pennsylvania (1977) and a J.D. from the University of Virginia (1980) .T T P 1 P T Direct Broadcast Satellite operators do not have a must-carry obligation. However, the decision to carry one local broadcast station in any market triggers an obligation to carry all other signals. Since January 1, 2002 a DBS operator must-carry, upon request, the signals of all television broadcast stations within a local market when the operator opts to carry any single station. Congress imposed this "carry one carry all" requirement to ensure that DBS operators do not "cherry pick" and carry only network affiliates, an outcome it deemed detrimental to the viability of all broadcast television station operators. See IMPLEMENTATION OF THE SATELLITE HOME VIEWER IMPROVEMENT ACT OF 1999 , 15 FCC Reg. 5445,T T (2000 ; IMPLEMENTATION OF THE SATELLITE HOME VIEWER IMPROVEMENT ACT OF 1999: ENFORCEMENT PROCEDURES FOR RETRANSMISSION CONSENT VIOLATIONS, 15 FCC Reg. 2522 (2000 . IMPLEMENTATION OF THE SATELLITE HOME VIEWER IMPROVEMENT ACT OF 1999: BROADCAST SIGNAL CARRIAGE ISSUES, 16 FCC Reg.. 16,544 (2001) ; KVMD ACQUISITION CORP. V. DIRECTV, INC., 16 FCC Reg. 22,040 (2001) . In 1992 Congress enacted a law codifying previous regulatory requirements established by the Federal Communications Commission ("FCC") that imposed a compulsory, "must carry" responsibility on grounds that the national interest requires affirmative efforts to maintain the commercial viability of terrestrial television broadcasters.T P F 3 FP T While many critics consider must-carry a "taking" of property and an intrusion into the speaker/programmer rights of cable television operators, reviewing courts consider the intrusion a lawful exercise of economic regulation. In 1997, the Supreme Court of the United States deemed mustcarry obligations lawful, "content-neutral," regulation of cable television operators even though such regulation subordinates and conditions cable T P
P T
See, e.g., Cable Television Consumer Protection and Competition Act of 1992 , Pub. L. No. 102-385, 106 Stat. 1460 (1992 . Specifically, the 1992 rules obligated cable systems with more than 12 channels of video programming to set-aside up to one-third of their capacity for the retransmission of all commercial VHF and UHF stations broadcast in the local market; carry noncommercial stations (Public Broadcasting System affiliates); and carry up to two low-power TV stations broadcast locally where less than one-third of channel capacity was filled by commercial full-power stations. See  DEFINITION OF MARKETS FOR PURPOSES OF THE CABLE TELEVISION  MANDATORY TELEVISION BROADCAST SIGNAL CARRIAGE RULES, REPORT AND  ORDER AND FURTHER NOTICE OF PROPOSED RULEMAKING, 11 F.C.C.R. 6201 (1996) .
In the United States, terrestrial television broadcasters qualify for special regulatory safeguards in light of their free accessibility. This is in contrast with cable and satellite television that require direct subscription payments. See, H Turner Broad. Sys., Inc. v. FCC (Turner-II), 520 U. S. 180, 194 (1997) H (recognizing that terrestrial broadcast television "is an important source of information to many Americans…by tradition and use for decades now it has been an essential part of the national discourse on subjects across the whole broad spectrum of speech, thought, and expression"); Turner Broad. Sys., Inc. v. FCC (Turner-I), 512 U. S. 622, 663 (1994) (acknowledging that terrestrial broadcast television "is demonstrably a principal source of information and entertainment for a great part of the Nation's population."(quoting United States v. Sw. Cable Co., 392 U. S. 157, 177 (1968) ); REVIEW OF COMMISSION'S REGULATIONS GOVERNING TELEVISION BROAD., REPORT & ORDER, H 14 F.C.C.R. 12,903, 12,912 P 18 (1999) H (finding that television is "the primary source of news and entertainment programming for American" and "play[s] a leading role in shaping democratic debate and cultural attitudes").
operators' constitutionally protected speaker and expression rights.T P F 4 FP T Ironically, changed marketplace conditions and technological innovation substantially reduce the publics' interest in, and direct reception of, terrestrial broadcast television signals.T P F
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The FCC subjects cable television to extensive "ancillary" regulation, despite the absence of public spectrum usage based on the perceived need to avert the potential for adverse harm to the economic viability of "free" T P 4 P T Turner Broad. H Sys., Inc. v. FCC, 520 U.S. 180 (1997)H (holding that because must-carry requirements did not directly affect content and First Amendment speakers' rights, the Court should use a less rigorous "intermediate scrutiny" to determine whether the requirements were narrowly tailored to advance Congress's interests in preserving the benefits of free, over-the-air local broadcast television, promoting the widespread dissemination of information from a multiplicity of sources, and promoting fair competition in market for television programming). In an earlier case, Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622 (1994) , the Court made its intermediate scrutiny determination holding that must-carry provisions served important government interests by preserving free broadcast television, by promoting widespread dissemination of information, and by promoting fair competition. The First Amendment to the United States Constitution prohibits the legislature from making laws "respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances." Critics of must-carry requirements state that the primary beneficiaries include marginal television broadcasters, such as home shopping channels and broadcasters operating in a foreign language, while cable operators incur an unnecessary handicap in having to abandon carriage of additional video content due to the compulsory carriage of signals few viewers would care to
Must-carry constitutes one of many legislative and regulatory initiatives designed to promote the availability of local broadcasting, despite the fact that broadcast stations typically retransmit national network content most of the time. Nevertheless, the concept of "localism" has a firm foundation for justifying what one could consider "protectionist" safeguards. See, e.g., Nat'l Ass'n of Broadcasters v. FCC, 740 F.2d 1190 , 1198 (D.C. Cir. 1984 (recognizing that the FCC "historically has followed a policy of 'localism' as a sound means of promoting the statutory goal of efficient public service"); COMPETITION, RATE DEREGULATION AND COMMISSION'S POLICIES RELATING TO PROVISION OF CABLE TELEVISION SERVICE, 5 F.C.C.R. 4962, 5039-40 (1990) On the other hand, efforts by cable and satellite operators to expand channel capacity generally make it possible to satisfy must-carry obligations while also offering a wide array of special interest content unavailable from terrestrial broadcasters that typically offer mass audience programming. Satisfying both regulatory and consumer requirements will become more difficult with the onset of both broadcast and non-broadcast high definition television that will require more bandwidth. Likewise, the onset of digital broadcast television will enable broadcasters to expand the number of channels they program thereby raising questions about the scope and nature of future must-carry obligations.
Supporters of must-carry emphasize that cable and satellite operators accrue legislative and regulatory benefits that balance out the financial burdens generated by compulsory signal carriage. For example, Congress conferred a financial benefit to cable and satellite operators by providing them with a compulsory license for the retransmission of copyrighted broadcast video content at attractive rates.T P F
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Additionally when cable and satellite operators comply with must-carry obligations, individual broadcasters cannot demand additional financial compensation.T P F 
II BALANCING FIRST AMENDMENT AND PUBLIC POLICY GOALS
The must-carry issue in the United States has forced Congress and the FCC to make difficult balancing decisions. The First Amendment to the United States Constitution appears to impose an absolute prohibition on governmental restrictions on speech, but in application many types of speech fall outside the prohibition, e.g., obscenity and speech that creates a clear and present danger for immediate, unlawful behavior. Courts have interpreted the First Amendment differently as a function of which medium the court examines. For example, the Supreme Court has endorsed limitations of speaker rights in terms of time, place, and manner of speech where government has a compelling justification for partial suppression of speech and the imposed restrictions do not directly target a specific type of speech.T P F
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Additionally the Court requires the legislature to specify any restriction as narrowly as possible to avoid over breadth that would possibly limit or constrain permissible speech.
Cable television and DBS operators do qualify for First Amendment speaker freedoms in terms of how they program their channel capacity. Accordingly, one could consider must-carry as a direct content-based restriction thereby obligating government to articulate a compelling justification. Courts have accepted as reasonable a government goal of promoting the economic viability of terrestrial broadcast television, both in terms of guaranteeing access by the public without having to pay for a subscription and in terms of broadcasters' contribution to the national interest in having an informed and involved electorate. T P F
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The nature and scope of judicial scrutiny applied to a media speech restriction depends on whether the restriction applies directly or indirectly on content. The Supreme Court considered must-carry "content neutral," because the restriction on cable speech applied to a type of signal that cable operators must-carry and not any type of specific content contained in that signal. In other words, must-carry favors broadcast television and not specifically any type of content produced and disseminated by a particular television broadcaster. For restrictions on First Amendment freedom that do not directly impact or favor content, the Court uses an "intermediate scrutiny" standard to consider the reasonableness of the restriction and its specificity.
The Supreme Court first articulated the intermediate scrutiny standard T (By law, broadcasters must relinquish one of their two channels on T T February 17, 2009 T T or when 85% of households have a digital television set, which ever is later. "T T A full-power television broadcast license that authorizes analog television service may not be renewed to authorize such service for a period that extends beyond February 17, 2009.T T "); 47 U.S.C. § 309(j)(14)(A) (2006) . concluded that mandatory "dual carriage" of both signals would violate cable operators' First Amendment programming rights:
dual carriage requirement appears to burden cable operators' First Amendment interests substantially more than is necessary to further the government's substantial interests of preserving the benefits of free over-the-air local broadcast television; promoting the widespread dissemination of information from a multiplicity of sources; and promoting fair competition in the market for television programming.T T P F
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The FCC must decide what changes to make in light of the transition to digital television, particularly in light of the ability of television broadcasters to generate many different program feeds within a conventional six megahertz channel and the fact that broadcasters will have two channels to use during the transition.T P F
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The Commission might refrain from imposing dual T (Extensions to the 31 December 2006 deadline occur under any one of the three following circumstances: (A) one or more of the stations in that market licensed to or affiliated with one of the four largest national television networks is not broadcasting a digital signal; (B) digital-to-analog converter technology is not generally available in that market; or (C) 15 percent or more of the television households in the market do not subscribe to a multi-channel video programming distributor that carries the DTV signal of each of the television stations broadcasting in DTV in the market, and do not have either (1) at least one DTV television receiver or (2) at least one analog television receiver equipped with digital-to-analog converter technology.). Congress has since extended the deadline to T T February 17, 2009T T . (Public Law 109-171). Id. at 2600 ("[W]e find it necessary to issue a Further Notice of Proposed Rulemaking addressing several critical questions at the center of the carriage debate including, inter alia: (1) whether a cable operator will have the channel capacity to carry the digital television signal of a station, in addition to the analog signal of that same station, and without displacing other programming or services; (2) whether market forces, through retransmission consent, will provide cable subscribers access to digital television signals and television stations' access to carriage on cable systems; and (3) how the resolution of the carriage issues would impact the digital transition process. The responses to these and other inquiries will help determine the answer to the dual carriage issue. In the Further Notice, we also raise questions concerning the channel carriage responsibilities, or it might impose such a requirement on a transitional basis. Additionally the FCC will have to decide what portion of broadcasters' content qualifies for must-carry.T P F
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The Commission has tentatively decided that digital-only television broadcasters have must-carry rights only as to their "primary video"T P F With the advent of digital television, broadcast stations now have the opportunity to include in their video service a panoply of program-related content. Indeed, far more video content is possible broadcasting a digital signal than broadcasting in an analog format. For example, a digital television broadcast of a sporting event could include multiple camera angles from which the viewer may select. The statute contemplates and our rules require that cable operators provide mandatory carriage for this program-related content. In contrast, if a digital broadcaster elects to divide its digital spectrum into several separate, independent, and unrelated programming streams, only one of these streams is considered primary and entitled to mandatory carriage. The broadcaster must elect which programming stream is its primary video and the cable operator is required to provide mandatory carriage to only such designated stream"). 
F.C.C.R. at 2619 (citations omitted). (A Further Notice of Proposed
Rulemaking will create a definition of "program-related content." However, in referring to the Commission's consideration of the issue in analog systems, the Commission tentatively concluded that material in broadcaster's vertical blanking intervals related to its primary video feed qualifies for carriage, but additional content, such as Internet-based material, would not. "First, Section 614(b)(3) of the Act entitled 'Content to be Carried,' states that a cable operator shall carry in its entirety the 'primary video' of the station. Second, it requires carriage of the 'accompanying audio' and 'line 21 closed caption transmission' of each station. Third, the operator must-carry 'to the extent technically feasible, program-related material carried in the vertical blanking interval or on subcarriers.' The statute is specific that 'Retransmission of other material in the vertical blanking interval or other nonprogram-related material (including teletext and other subscription and advertiser-supported information services) shall be at the discretion of the cable operator.'"); see also Id. 16 F.C.C.R. at 2622 ("Based on the language in 614(b)(3), Congress was concerned that mandatory carriage be limited to the broadcaster's primary program stream but also include related content as described here. In the In a recent decision T P F
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FP T the FCC resolved whether cable operators mustcarry both the digital and analog signals of a station during the transition when terrestrial television stations continue to broadcast analog signals, commonly termed the dual carriage issue. The Commission also stated how it will construe the "primary video" carriage limitation contained in Section 614(b)(3)(A) of the Communications Act for commercial stations and Section 615(g)(1) for noncommercial stations.T P F
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The matter of mandatory multicast carriage arises when a broadcaster chooses to transmit multiple digital television streams.
The FCC affirmed its tentative conclusion not to require cable operators simultaneously to carry broadcasters' analog and digital signals. The Commission also reaffirmed its prior determination that cable operators should not have to carry more than the single, primary digital programming stream from any particular broadcaster. The decision states that mandatory dual carriage was not necessary either to advance the governmental interests as identified by Congress and the Supreme Court, or to facilitate the transition from analog to digital television:
We therefore affirm our earlier conclusion that the Act is ambiguous on the issue of dual carriage. The statute neither mandates nor precludes the mandatory simultaneous carriage of both a television station's digital and analog signals. Further, we do not believe that mandating dual carriage is necessary either to advance the governmental interests identified by Congress in enacting Sections 614 and 615 and upheld [by the Supreme Court] or to effectuate the DTV transition. Since no evidence or arguments submitted on reconsideration gives us any reason to question our original judgment, we deny the petitions for FNPRM we seek comment on the appropriate parameters for 'programrelated' in the digital context"). reconsideration on this point.T P F
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As to the digital multicasting issue, the Commission affirmed its earlier conclusion that cable operators need not carry any more than one programming stream of a digital broadcast television station. Although the FCC also found the applicable statutory language ambiguous on the subject of multicast must-carry, the Commission determined that based on the current record such a requirement was unnecessary to further the purposes of the must-carry statute, as defined by the Supreme Court:
[B]ased on the current record, there is little to suggest that requiring cable operators to carry more than one programming stream of a digital television station would contribute to promoting "the widespread dissemination of information from a multiplicity of sources." Under a single-channel must-carry requirement, broadcasters will have a presence on cable systems. Adding additional channels of the same broadcaster would not enhance source diversity. Furthermore, programming shifted from a broadcaster's main channel to the same broadcaster's multicast channel would not promote diversity of information sources. Indeed, mandatory multicast carriage would arguably diminish the ability of other, independent voices to be carried on the cable system.T P F
24
FP T
IV MUST-CARRY-DIRECT BROADCAST SATELLITE OPERATORS
A.
U The 1999 Act
The Satellite Home Viewer Improvement Act,T P F Congress imposed this "carry one carry all" requirement to ensure that DBS operators do not "cherry pick" and carry only network affiliates, an outcome Congress deemed detrimental to the viability of all broadcast television station operators. Broadcast television station management now must elect between households that could not receive an adequate over-the-air signal via a conventional rooftop antenna.
P T
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PDBS access to local content is available only to subscribers located in areas lacking access to a "Grade B" broadcast television signal via a rooftop antenna and who have not received feeds of the nearest local network broadcast affiliates within the past ninety days via cable television. The FCC also permits private negotiated copyright arrangements, outside the statutory process, to remain in force. However, broadcasters cannot secure an exclusive contract for carriage via one DBS operator, nor can either broadcasters or DBS operators fail to negotiate in good faith in mustcarry/retransmission content discussions. The FCC established a two-part test for assessing whether good faith negotiations have occurred based on procedural standards, such as a willingness to meet and negotiate without a take it or leave it single offer, and the "totality" of the particular circumstances.T P F
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With the ability to provide local into local, DBS operators enjoy competitive parity with cable television operators in terms of access to, and delivery of broadcast television content.T P F
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However, as cable operators had The Fourth Circuit acknowledged that both DBS and cable television operators engage in speech protected by the First Amendment when making channel and content selections. However, the court applied the precedent established by the Supreme Court in the Turner cases that preserving "free" broadcast television constituted a content-neutral measure that imposes only incidental burdens on speech sufficient to pass muster using intermediate First Amendment scrutiny. The court held that imposing mandatory carriage requirements on satellite television operators furthers an important, narrowly drawn governmental interest:
preserving a multiplicity of local broadcast outlets; and 2) preventing the grant of a compulsory copyright license from undermining broadcast television competition, an outcome that could occur should DBS operators deprive their customers' access to non-network broadcast stations.
The court also affirmed the FCC's rules for implementing SHVIA, in particular rules that limit DBS operators' commercial options for offering local stations as a package of all stations for one price, or the option of buying any individual station on an à la carte basis. 27,875 (2002) . These rules protect exclusive contractual rights that have been negotiated between program providers and broadcasters or other rights holders. These exclusive contractual rights are potentially threatened by cable and satellite systems that can import duplicative programming from distant sources beyond the control of the contracting parties. SHVERA also revises copyright royalty rates and establishes a new process for adjustments to cable and satellite compulsory copyright license royalty rates. The law revises retransmission consent requirements and elections, including a new requirement that all Multichannel Video Programming Distributors ("MVPDs") negotiate in good faith. The law orders the FCC to conduct studies and issue reports on signal measurement and carriage rules while the Copyright Office has to assess the impact of the compulsory copyright licensing process on program owners and to make recommendations on desirable changes. 
C.
U Extended Signal Importation Opportunities SHVERA provides DBS operators with better opportunities to import distant broadcast signals into markets lacking "local-into-local" delivery of nearby signals and localities unserved by terrestrial broadcast network signals. DBS operators now have a compulsory copyright license permitting the retransmission of distant network signals to unserved households and of superstations to any subscriber without retransmission consent from the broadcaster, but subject to copyright royalty payments. The law allows retransmission of local and "significantly viewed" distant signals, including distant digital network signals. 
D.
U Retransmission of Distant Digital Network Signals SHVERA also offers DBS operators the opportunity to deliver distant digital network signals into "digital white areas" where the nearest network broadcaster does not currently offer digital content, or where adequate off-air reception does not occur. Additionally if a satellite subscriber previously received distant digital signals prior to enactment of SHVERA, such reception can continue even if a local digital package becomes available. For satellite subscribers otherwise eligible to receive distant digital signals, but located in an area where a DBS operators makes local analog signals available, the satellite operators may also deliver the same or a later time-zone distant digital network signals after April 30, 2006 for the top 100 markets and after July 15, 2007 for the remaining markets, if the subscriber also takes the local affiliate's analog or subsequently available digital feed from the DBS operator. Satellite subscribers must drop the distant signal feed when a nearby broadcaster offers a digital feed that the subscriber can receive adequately offair.
V CONCLUSION
Must-carry requirements will persist in the United States even in a digital, convergent environment and despite growing interest in deregulation and reliance on marketplace forces. Elected officials recognize the still extensive power of the terrestrial broadcast media to influence the electorate and elections. Must-carry ensures that broadcasting remains an important medium and sustains the symbiotic relationship between the media and politicians.
